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Disclaimer
We wish to express confidence in the information contained 
herein.  Used with discretion, by qualified individuals, it 
should serve as a valuable management tool in assisting 
employers to understand the issues involved and to adopt 
measures to prevent situations which commonly give rise 
to legal liability.  However, this text should not be 
considered a substitute for experienced labor counsel, as it 
is designed to provide information in a highly summarized 
manner.
The reader should consult with Barsamian & Moody at 
(559) 248-2360 for individual responses to questions or 
concerns regarding any given situation.
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OVERVIEW



Form I-9 Versions

• The old form I-9 version expired October 
31, 2022.

• The Department of Homeland Security 
(DHS) authorized continued use until a 
new form was issued. 

• After issuing the new form in August 
2023, the DHS authorized use of the old 
Form I-9 for a short period of time after 
its expiration to allow employers to 
transition to the new form.



New Form I-9
• USCIS issued a new version of the I-9 on 

August 1, 2023. 
• Starting November 1, 2023, employers 

must use the revised form with a revision 
date of 08/01/23, which can be located at 
the bottom of the Form I-9 (not the top).
– The DHS allows use of the prior version 

through October 31, 2023.
• https://www.uscis.gov/sites/default/files/do

cument/forms/i-9.pdf 

https://www.uscis.gov/sites/default/files/document/forms/i-9.pdf
https://www.uscis.gov/sites/default/files/document/forms/i-9.pdf






Key Changes
• Fields have been merged so Section 1 

and 2 are on a single page.
• Previous Section 1 “preparer/translator” 

section has been moved to a separate, 
single page “Supplement A.”

• Form can now be filled out on tablets and 
mobile devices (with some limitations).

• Removed the requirement to enter “N/A” in 
certain fields (but not all).



Additional Changes

• New “alternative” examination options.
• List of Acceptable Documents page 

includes some acceptable receipts and 
guidance and direction for information on 
certain automatic extensions of 
employment authorization documentation.

• Instructions reduced from 15 pages to 8 
pages. 



End of Temporary COVID-19 
Flexibilities

• Effective July 31, 2023.
• Employers had until August 30, 2023, to 

perform physical examination where 
needed.



FORM I-9 REFRESHER



I-9 Requirements
• Employees must complete and sign 

Section 1 no later than the first day of 
employment.

• Employees may complete Section 1 
before the first day of employment, but 
cannot complete the form before 
acceptance of an offer of employment.

• Available in English and Spanish BUT 
employees/employers must complete the 
English version.



Who needs to Complete an I-9?
• Each new employee that you hire after 

November 6, 1986, to perform labor or 
services in the United States in return for 
wages or other remuneration.
– This includes owners or upper management 

on payroll. 
• Employers are not required to obtain a 

Form I-9 for:
– Independent contractors;
– Individuals employed by a labor contractor; 

providing labor to you.



Employer Obligations
• Ensure that the employee completes 

Section 1.
• Complete Section 2 within three business 

days after the employee's first day of 
employment. 

• Complete Supplement B, Reverification 
and Rehire when applicable.

• Retain completed forms for 3 years after 
the date of hire, or for 1 year after 
employment is terminated, whichever is 
later. 



Employer Responsibility 
Concerning Authenticity

• Examine the original documentation, and if it 
reasonably appears to be genuine and to 
relate to the person presenting them, you 
must accept it. 

• If the documentation does not reasonably 
appear to be genuine or to relate to the 
person presenting it, you must not accept it.

• Must provide the employee with an 
opportunity to present other documents from 
the Lists of Acceptable Documents.



Employer Responsibility 
Concerning Authorization to 

Work
• Properly completing and retaining a Form 

I-9 provides employers with a good faith 
defense against the imposition of 
employer sanctions penalties for 
knowingly hiring an unauthorized 
individual, unless the government can 
show you had knowledge of the 
employee’s unauthorized status.



What Constitutes “Knowledge”

• An employer has knowledge that an 
individual is not authorized to work when 
they have actual knowledge that an 
individual is not authorized, or constructive 
knowledge (knew or should have known).  

• Constructive knowledge is knowledge 
which may fairly be inferred through notice 
of facts and circumstances which would 
lead a person to know about the 
employee’s unauthorized status. 



Constructive Knowledge
• Includes information provided to a “supervisor” 

(field supervisors, crew bosses, forepersons, 
assistant crew bosses or forepersons, human 
resource staff, etc.).  Likewise, assistance 
provided by a supervisor, with or without 
management’s knowledge or authorization, can 
create liability for the employer as with other laws.

• All personnel should be advised and trained on 
company policies (1) prohibiting staff from 
providing assistance to employees regarding their 
eligibility status, and (2) requiring the immediate 
reporting of any information about an employee’s 
eligibility status to management.



Resources
• Handbook for Employers:

– https://www.uscis.gov/i-9-central/form-i-9-resources/handbook-for-
employers-m-274 

• Instructions for Form I-9:
– https://www.uscis.gov/sites/default/files/document/forms/i-9instr.pdf 

• I-9 Central:
– https://www.uscis.gov/i-9-central

• Employment Authorization Automatic Extension 
Calculator:
– https://www.uscis.gov/i-9-central/form-i-9-resources/employment-

authorization-document-ead-automatic-extension-calculator 

https://www.uscis.gov/i-9-central/form-i-9-resources/handbook-for-employers-m-274
https://www.uscis.gov/i-9-central/form-i-9-resources/handbook-for-employers-m-274
https://www.uscis.gov/sites/default/files/document/forms/i-9instr.pdf
https://www.uscis.gov/i-9-central
https://www.uscis.gov/i-9-central/form-i-9-resources/employment-authorization-document-ead-automatic-extension-calculator
https://www.uscis.gov/i-9-central/form-i-9-resources/employment-authorization-document-ead-automatic-extension-calculator


COMPLETING THE NEW FORM 
I-9



Section 1: Employee Information and 
Attestation





Optional Optional Optional

Social Security number is required if Employer uses E-Verify



Date or N/A



Citizenship or Immigration Status
A noncitizen national of the United States: An individual 
born in American Samoa, certain former citizens of the 
former Trust Territory of the Pacific Islands, and certain 
children of noncitizen nationals born abroad.
A lawful permanent resident: This specific immigration 
status describes an individual who is not a U.S. citizen and 
who resides in the United States under legally recognized 
and lawfully recorded permanent residence as an 
immigrant. 
A noncitizen (other than Item Numbers 2 or 3 above) 
authorized to work: An individual who is permitted to work 
in the United States, but is not a citizen or national of the 
United States, or a lawful permanent resident. 





E-Signature
• If the Form I-9 is completed electronically 

you can allow electronic signature, but the 
system must:
– Allow individuals to acknowledge that they read the 

attestation;
– Attach the electronic signature to an electronically 

completed Form I-9;
– Affix the electronic signature at the time of the transaction;
– Create and preserve a record verifying the identity of the 

person producing the signature;
– Include a method to acknowledge attestation to the 

required information; 
– Upon the employee’s request, provide a printed 

confirmation of the transaction. 



Supplement A: Preparer and/or Translator 
Certification for Section 1



Employee’s information



Section 2: Employer Review and Verification







Receipt Rule
• Employers must accept a receipt showing 

the employee has applied to replace a 
document that was lost, stolen or 
damaged.
– The receipt must have been issued by the originating 

agency;
– Employee must present original replacement 

document or another acceptable document(s) within 
90 days of the hire date;

– Receipts are never acceptable if employment will last 
less then 3 business days.



SS Card contains a restriction:
- valid for work only with DHS 
authorization;
- not valid for employment;
-valid for work only with INS 
authorization. 

A restricted SS Card is not an 
acceptable List C document, ask 
employee to provide a different List C 
or List A.

Special Circumstances       Solution



Should the Employer Retain Copies of 
Verification Documents?

• Employers may but are not required to 
make and retain copies or electronic 
images of the documents presented and 
reviewed. 
– Note: If using E-Verify, you are required to retain 

copies of certain documents if presented.
– If using E-Verify for alternative document review 

(remote examination), you must retain clear copies of 
the front and back (if two-sided) of all documentation 
presented. 

• Never keep an original.







Remote Document Examination
• Temporary remote verification during 

COVID-19 is over.
• Alternative review only allowed for 

employers who participate in E-Verify and 
are in good standing. 

• Only allowed for your E-Verify hiring sites. 
• May still perform physical examination for 

employees on-site or hybrid employees 
while allowing remote review for remote 
employees. 



E-Verify Updates

• Option to omit in person verification of an 
employee's identity and employment 
authorization documents.

• Instead, conduct verification electronically 
with a live video call interaction.

• Be sure to check the “Alternative 
Procedure” box on the new form.

• Employers can learn more about E-Verify 
at www.E-Verify.gov

http://www.e-verify.gov/




Remote Document 
Examination, continued

• Employers with remote workers who 
choose not to participate in E-Verify may 
use an authorized representative to 
complete the physical examination.
– Can be any person you designate, hire, or 

contract with to complete, update, or make 
corrections to Section 2 (or 3) on your behalf.

– Must perform all your duties, including 
reviewing the employee’s completed Section 
1. 



Notary for Remote Review
• If you choose to use a notary public as an 

authorized representative, that person is 
not acting in the capacity of a notary. 

• Must perform the same required actions to 
complete the verification process on your 
behalf as any other authorized 
representative, including signatures. 

• When acting as an authorized 
representative, a notary public should not 
provide a notary seal on Form I-9.



CORRECTIONS, REHIRES AND 
REVERIFICATION



Corrections
• To correct the form:

– Draw a line through the incorrect information.
– Enter the correct information.
– Employee should initial and date the 

correction.
• To correct multiple recording errors on the 

form, you may redo the section on a new 
Form I-9 and attach it to the old form. 

• Include a note in the file regarding the 
reason for the change or new form. 



Employee’s information



Rehire
• Employers may complete a new Form I-9 for rehired 

employees. 
– Rehired within three years from the date the 

employee's Form I-9 was first completed, you may 
complete Supplement B and attach it to the 
employee's previously completed Form I-9. 

– Record the date of rehire and any name changes.
• Employers must complete a new Form I-9 for any 

employee rehired more than three years after original 
Form I-9 for that employee was completed.

• If the employee's employment authorization or List A or 
C documents have expired, the employer must reverify 
the employee. 



Reverification
• Renew work authorization by expiration 

dates indicated in Section 1.
• Employees who indicate that they are 

citizens, permanent residents, asylees, or 
refugees should never be reverified since 
they have work authorization incident to 
their status.



When to Reverify
Reverify • An Employment Authorization 

Documents (Form I-766) with an 
expiration date.

• Form I-94 with temporary I-551 
stamp.

• Unexpired foreign passport with 
temporary I-551 stamp.

Do Not Reverify • U.S. Citizens and noncitizen 
nationals.

• U.S. Passports or passport cards
• Unexpired Permanent Resident or 

Alien Registration Receipt Card 
(Form I-551).

• Expired Permanent Resident Card 
presented with Form I-797.

• List B Documents.

See the Handbook for Employers for more information 
about when reverification may not be required.



BEST PRACTICES



I-9 Recommendations
• Designate a specific person or persons trained 

to process I-9s.  The fewer the better to maintain 
consistency in processing the I-9s and to 
respond to questions during an audit, or, if 
necessary, provide testimony for any litigation 
which may arise.

• Keep supervisors out of the process and make it 
clear they may not receive documents from 
employees which are needed to complete their I-
9s.

• Consider conducting an in-house audit.  



Ensure Proper Procedures in 
Place

• Review your employment eligibility 
verification practices and procedures.

• Ensure your staff consistently implements 
those practices and procedures, such as 
by periodically auditing the I-9 Forms they 
help prepare.

• Review your recordkeeping practices to 
ensure I-9 Forms are kept for the longer of 
three years after employment starts or  
one year after employment ends.



CONDUCTING 
INTERNAL I-9 AUDITS



Common Problem Areas

• The employee must accurately complete 
Section 1 on the date of hire or before; it is 
the Company’s responsibility to ensure 
that the employee completes this section 
correctly. 

• Citizenship or immigration status must be 
properly checked in Section 1 boxes (e.g., 
US citizen, permanent resident, temporary 
worker).



Step 1: Gather All I-9 Forms

• Use current payroll as a list to check I-9 for 
every employee.

• Should not have an I-9 for volunteers, 
independent contractors or consultants.

• Two separate files of originals.
– Current employees.
– Terminated employees.



Step 2: Obtain Missing I-9s

• All employees hired after 11/06/1986 who 
do not have an I-9 on file will need to be 
contacted. 

• Copies of all communications sent to 
employees who are missing I-9s should be 
kept in audit file.

• Set due date (ex. next work day).
• Attach memo explaining that the employee 

completed the I-9 during the audit.



Step 3: Audit Current I-9s

• Create audit log.
– Make a list of I-9s with errors.
– Name, error, corrective action taken.

• Keep resources handy.
– USCIS Handbook for Employers
– https://www.uscis.gov/i-9-central 
– Guidance for Employers Conducting Internal 

Employment Eligibility Verification Form I-9 
Audits.

https://www.uscis.gov/i-9-central
http://www.justice.gov/crt/file/798276/download
http://www.justice.gov/crt/file/798276/download
http://www.justice.gov/crt/file/798276/download


Step 4: Correct Errors

• Technical errors may be corrected on the 
existing I-9 form, but substantive errors 
may require completing a new I-9.

• Clearly show a change is a correction.
– Use different colored ink. 
– Date and initial changes.

• Avoid white out or black marker- strike and 
write corrected info with date and initial. 

• Original I-9 should be stapled behind.



Step 5: Terminated Employee

• Employers are required to retain I-9s for 
three years after the employee's date of 
hire, or for one year following his or her 
date of termination, whichever date is 
later.

• Follow Step 4 where possible.
• All corrections and instances in which the 

employer was unable to make corrections 
should be noted on the Form I-9 audit    
log and on a memo attached to the I-9.



Step 6: Complete Audit

• Organize the I-9s and clearly document 
the steps taken during the audit.

• Retain the Form I-9 audit logs and 
communications to employees regarding 
the I-9 audit process. 

• Keep the audit documentation in a 
separate Form I-9 audit file or place this 
documentation in their files with the I-9 
forms themselves.



Questions?

• The goal of this presentation is to provide 
employers with current labor and 
employment law information. The contents 
should neither be interpreted as, nor 
construed as legal advice or opinion. The 
reader should consult with Barsamian & 
Moody at (559) 248-2360 for individual 
responses to questions or concerns 
regarding any given situation.
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